EQUIPMENT MAINTENANCE PLAN ADMINISTRATION AGREEMENT

This Equipment Maintenance Plan Administration Agreement ("Agreement") is entered into by and between TMI Solutions ,3300 NE 164th Street, Ridgeville, WA  98642 ("TMI") and ____________, with offices located at ___________________ (“Client”) this __day of __________, 200_ (“Effective Date”).

RECITALS

WHEREAS, TMI will provide an Equipment Maintenance Plan ("EMP") for repair or replacement services on one and two-line telephone equipment and caller ID adjuncts;

AND WHEREAS, Client wishes to market the EMP to its customers.

NOW, THEREFORE, Client and TMI (collectively the "Parties" or individually "Party"), in consideration of the mutual covenants and agreements contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, do hereby agree as follows: 

1.
Definitions

For the purpose of this Agreement, the following terms and all other terms defined in this Agreement shall have the meanings so defined.  A term defined in the singular shall include the plural and vice versa when the context so indicates. 


(a)
"Business Day" shall mean Monday, Tuesday, Wednesday, Thursday or Friday; excluding nationally recognized holidays.


(b)
"Customer Registration Form" shall mean the registration forms provided by Client to End-Users that allow End-Users to register Products under the Equipment Maintenance Plan.  


(c)
"Disclosing Party" shall mean that Party to this Agreement which, in any particular instance, discloses Proprietary Information to the other Party.


(d)
"End-User" shall mean a Client residential customer of analog telephone service that subscribes to, uses or purchases an Equipment Maintenance Plan.


(e)
"Equipment Maintenance Plan", “EMP” or “Plan” or “Program” shall mean the repair or replacement services  offered by TMI to Client, for sale to its customers, on one and two-line telephone equipment and caller ID adjuncts, subject to the limitations set forth herein.


(f)
"Formal Notice" shall mean a written communication setting forth matters as may be required in this Agreement from one Party to this Agreement to the other Party in the manner set forth in Section 21 of this Agreement. 


(g)
"Products" shall mean those products eligible for coverage under the Client Equipment Maintenance Plan as set forth more fully in Attachment B, which is attached hereto and is by this reference made a part of this Agreement.
(h) "Program Launch Date" shall mean the date of Client's first sale of an Equipment Maintenance Plan.


(i)
"Proprietary Information" shall mean any information or data, in any form, that is: (1) disclosed in written or other tangible form; and (2) in the case of information disclosed orally, identified by the Disclosing Party as confidential or Proprietary Information at the time of oral disclosure. 


(j)
"Receiving Party" shall mean that Party to this Agreement which, in any particular instance, receives Proprietary Information.

(k) "Services" shall mean those services set forth in Section 4  of this Agreement.

(l) Client Affiliate(s) means any corporation, partnership, joint venture, or other entity in which Client Corporation now or hereafter owns, controls, or otherwise holds fifteen percent (15%) or more of the outstanding shares (or of a similar equity or other ownership interest) of such entity, directly or indirectly, by or through one or more intermediaries.  
(m)
"Contractual Liability Policy” shall mean the insurance policies that will secure the performance of duties under each EMP. 

2.
Term of Agreement


The term of this Agreement shall commence on the Effective Date and shall continue for three (3) years  (“Initial 

Term”) from said date unless sooner terminated in accordance with the termination provisions of this Agreement. 

Upon expiration of the Initial Term, the Agreement will automatically renew for a successive periods of one (1) year

(“Renewal Term”) unless one Party provides written notice to the other Party of its intent to terminate the 

Agreement at least sixty (60) days prior to the Initial Term’s scheduled expiration date. 

3.
Exclusivity 

During the term of this Agreement and upon the condition that the Agreement is not terminated under Section 18 below, Client shall not, either directly or indirectly, provide the Services set forth in Section 4 for the Products set forth in Attachment B to Client customers through any other entity than TMI. TMI acknowledges that Client has not represented or guaranteed that TMI will be provided with any specific number of End-Users who will receive Services. 

4.
TMI Services

During the term of this Agreement, TMI by itself and/or through its affiliated entity TMI Solutions shall provide the following services for and on behalf of Client: 


(a)
TMI shall, at its own expense, maintain the Contractual Liability Policies to insure all claims that may result as part of the TMI Equipment Maintenance Plan. The insurer must be authorized to do business under the laws of all of the state(s) in which a EMPs are sold under this Agreement.  TMI shall be solely responsible for fully and timely compensating the insurer for underwriting and any other services performed by the insurer in connection with the EMPs.

(b)
TMI, at its own expense, shall provide and maintain an EMP Database in order to store the information it receives from Client or the End-User via an electronic interface and all other information TMI receives which is required for the proper fulfillment of the Services set forth in this Agreement ("EMP Database").   TMI shall meet or exceed industry standards with respect to security measures for the EMP Database. TMI and its authorized subcontractors as set forth in Section 5 will have access to the EMP Database.  Client shall have access to the EMP Database for the sole purpose of providing Customer information to TMI.  Any subcontractor of TMI shall be bound by and subject to the confidentiality provisions of Section 16 of this Agreement. TMI shall be responsible for its costs associated with setting up and managing the EMP Database. TMI shall confirm receipt that Client provided the Customer Registration Form and information by electronic notification sent to Client's contact set forth in Section 21 below.  


(c)
TMI understands and agrees that End-Users will remain Client customers at all times and will not share or disseminate End-User information to any third parties.    


(d)
TMI shall provide and maintain in good working order, at its own expense, an Internet address for on-line claims which the End-User can access through the Client website under the Equipment Maintenance Plan.  Client shall have the right to approve the URL for such Internet site, which approval is not to be unreasonably withheld. TMI shall access said Internet address once each business day and transfer all new information to the EMP Database. The above-mentioned Internet address shall comply with Client corporate security standards. TMI will keep End-User Internet address information confidential per Section 16 and will not use such End-User information to solicit or e-mail Client End-Users. 

(e) TMI shall provide, at its own expense, trained, courteous and professional personnel to answer the toll free telephone number, which shall be provided and maintained by TMI for access by End-Users with a claim under the Equipment Maintenance Plan.  TMI shall also provide the working space and all equipment necessary for said personnel to perform their duties as set forth herein at its own expense.  TMI agrees to remove from the work group that handles Client's End-User calls any personnel who do not perform to a level of courtesy, promptness, knowledge and professionalism reasonably satisfactory to Client.  Client shall provide TMI immediate Formal Notice of any personnel not performing as stated above. Such request will not be intended or construed by TMI as directing or suggesting that TMI terminate or discipline said employee.  The employee’s employment status with TMI is in all circumstances a matter solely between the employee and TMI.

(f) TMI shall be obligated to begin providing repair and replacement services to the End-User thirty (30) days from the date of the Equipment Maintenance Plan sale to said End-User by Client, which is when the End-User becomes an active subscriber ("Active Subscriber”).  Client shall promptly provide TMI with written notice of all such sale dates.  Upon receipt of an incoming call from an End-User, TMI shall access the EMP Database and determine whether or not the End-User has both a Covered Claim, as defined below, and a timely maintenance claim ("Timely Claim").  A Timely Claim is a claim for Product repairs made during the period in which an End-User is an Active Subscriber.  For all Timely Claims, TMI shall discuss the Product malfunction with the End-User to attempt remote diagnostics and identify problems due to installation errors or other events not covered by the Equipment Maintenance Plan. If the problem cannot be corrected through customer education, TMI shall provide an advance replacement of the Product of like kind and quality directly to the End-User; or, TMI will repair the End-User’s Product by shipping a postage paid return kit and asking the End-User to ship the defective Product to the TMI Service Center. TMI will review the Product information with the End-User if the replacement Product varies from the original Product. TMI will then repair the Product and return it to the End-User at no cost. TMI will use new or like new parts when repairing Products and will maintain ownership of the defective parts replaced. In those instances in which the End-User's claim does not constitute a Timely Claim, TMI shall so inform the End-User and shall provide the reason that the claim is not a Timely Claim. TMI will adhere to the escalation process described on Attachment F regarding any Claims that are not Timely Claims. 
(g) The TMI replacement center shall be staffed by a sufficient number of competent staff who are properly trained in the fulfillment of Products.  TMI WARRANTS TO CLIENT THAT ALL REPLACEMENTS WILL BE DONE IN A GOOD AND WORKMANLIKE MANNER IN ACCORDANCE WITH GENERALLY ACCEPTED INDUSTRY STANDARDS. CLIENT’S SOLE and exclusive remedy for breach of this warranty shall be the replacement of the defective Product.


(h)
When a Product is reported to be in need of replacement or repair to TMI, TMI shall first determine if the End-User has a covered claim ("Covered Claim").  A Covered Claim is a Timely Claim that does not occur as a result of one or more of the following: (1) obvious customer abuse, misuse, improper installation, customer negligence, or water damage; (2) acts of God including but not limited to fire or flood except that damage due to power surges from lightning strikes or otherwise are covered;  (3) pre-existing conditions at the time the End-User subscribed to the Equipment Maintenance Plan; (4) consumable items including but not limited to items such as batteries and cords;  or (5) Manufacturing Defects defined as a malfunction or limitation of functionality that is a result of the original manufacturers design plan or manufacturing process.  If the repair is a Covered Claim, TMI shall replace the Product and return it to the End-User within ten calendar days from the date of receipt of the Product. If the repair is not a Covered Claim due to any of the factors listed above, TMI will notify the End-User and return the Product to the End-User. 



(1 )
TMI shall not be obligated to provide Services where fraudulent abuse including, 

without limitation, End-User lodging Claims in excess of $400 per year, of TMI’s Equipment Maintenance Plan is reasonably apparent.  In such cases TMI shall report such suspected fraud or abuse to Client for action in accordance with the process set forth in Attachment D.  Client shall provide written notice to TMI in the event it terminates an End-User for fraud or other abuse of the Equipment Maintenance Plan.  TMI will only be obligated to provide Services in association with Covered Claims up to a total retail value of $400.00 per End-User per year.  The retail value of Covered Claims in which a replacement Product is provided to the End-User will be the total retail replacement value for the Product.  The retail value of Covered Claims in which a Product is repaired will be the retail value of any repair services and parts provided to the End-User provided that the retail value of the repair services and parts shall not exceed the retail replacement value for the Product.  TMI will maintain the cumulative retail value of Covered Claims for each End-User in the EMP Database.  

(2) 
Should an End-User's Covered Claims exceed $400.00 in a given twelve (12) month period (measured backwards from the date of the current claim), TMI shall inform the End-User that the claim will exceed such annual limit.



   (3) 
In the event an End-User or Client dispute arises regarding TMI's determination that 


a Claim is not Timely or Covered, the Parties shall follow the claim settlement process set forth in Attachment D. 


(i)
TMI shall maintain and provide, via email, to Client the following reports in association with this Agreement.. TMI shall use commercially reasonable security measures in providing said reports via the designated internet address.  

(1) Equipment Maintenance Plan Administration Report. This report shall give inbound call center service levels for TMI’s Equipment Maintenance Plan claims processing group.  Such report shall be provided to Client as requested and will break out the service level metrics by calendar month. 

(2) Invoice. This monthly report shall provide the number of active Client Equipment Maintenance Plans during the calendar month as well as the corresponding pricing charged to Client for each such plan. This report will be divided into two categories.  The first category shall contain all new Equipment Maintenance Plans sold during the calendar month as well as the corresponding pricing for each such plan.  The second category shall contain renewals of existing Equipment Maintenance Plan End-Users during the calendar month as well as the corresponding pricing for each such plan. TMI shall have the completed report delivered to Client by the fifth Business Day of the following calendar month in a form mutually agreeable to the Parties. 

5.
Subcontracts

(a) TMI will remain fully liable for the work performed and for the acts or omissions of the subcontractor. TMI will require its employees, agents, and subcontractors to comply with the terms and conditions of this Agreement including, without limitation, the confidentiality provisions under Section 16.
(b) TMI, its subcontractors, employees or agents are independent contractors for all purposes and at all times.  TMI has the responsibility for, and control over, the means and details of performing the Services, subject to Client's inspection.  TMI will provide all training, hiring, supervision, hours of work, work policies and procedures, work rules, compensation, payment for expenses and discipline and termination of its employees.  TMI is solely responsible for payment of wages, salaries, fringe benefits and other compensation of, or claimed by, TMI's employees including, without limitation, contributions to any employee benefit, medical or savings plan and is responsible for all payroll taxes including, without limitation, the withholding and payment of all federal, state and local income taxes, FICA, unemployment taxes and all other payroll taxes.  TMI is also solely responsible for compliance with applicable Workers’ Compensation laws with respect to maintenance of workers’ compensation coverage on TMI’s employees.

6.
Client Services

(a) Client shall, at its own expense, use commercially reasonable efforts to promote sales of the Equipment Maintenance Plan to its local residential customers. Client shall also provide periodic sales forecasts to TMI.  Client’s promotion effort will be scaled to meet or exceed forecasts. 

(b) Client shall, at its own expense, provide to the End-User a written copy of the TMI approved EMP terms and conditions, together with instructions on how to register equipment in the Plan.  Client, at its own expense, shall provide and maintain an electronic interface with which Client shall post daily EMP sales information to TMI.
(c) Such information shall include, but not necessarily be limited to, new Equipment Maintenance Plan End-Users, renewed Equipment Maintenance Plan End-Users, non-renewals/termination of Equipment Maintenance Plans, telephone/address changes, and all other information received by Client that is required for the proper fulfillment of the Services set forth in this Agreement. 
(d) Client shall use only the EMP form documents provided by TMI. Client will obtain written approval from TMI prior to publicly disseminating any marketing materials or other documents which in anyway describe the EMPs or otherwise relate to the underwriter of the EMPs or TMI.
7.
Price for TMI Services; Payment

The Services identified in this Agreement shall be performed at the prices set forth in Attachment A, which is attached hereto and is by this reference made a part of this Agreement.  The Parties' obligations with respect to invoice submission and invoice payment terms for such Services are as follows:

(a) TMI shall submit to Client a monthly invoice reflecting the number of new Equipment Maintenance Plans entered into the EMP Database during the previous calendar month and the number of renewed Equipment Maintenance Plans in the EMP Database for the current month. 

(b) Client shall electronically transfer funds to a TMI designated account upon approval of the TMI invoice by Client. This approval shall be within thirty (30) business days of invoice submission by TMI. 

(c) Payment for all invoices shall be made in U.S. Dollars.

(d) Any terms and conditions set forth in either Client's purchase order or TMI's invoice which conflict with, change, or add to the requirements of this Agreement are hereby deemed void and unenforceable.

(e)
If there is a dispute regarding the amount of the invoice, Client may withhold any disputed amount until there is mutual agreement on the dispute and TMI will continue to furnish Services during any pending dispute resolution. All other undisputed portions of the invoice shall be paid.

8.
Intellectual Property
(a)
Continuing Ownership.  Each Party acknowledges that any Intellectual Property (as defined below) of the other Party is and shall continue to be owned by such other Party subject only to any licenses that may from time to time be granted by one Party to another.  Intellectual Property shall mean (a) inventions (regardless of whether filed as patent applications), patents and patent applications, (b) trademarks, service marks, trade names, trade dress and domain names, together with any goodwill associated exclusively therewith, (c) copyrights, including copyrights in computer software, (d) confidential and proprietary information, including trade secrets and know-how, and (e) registrations and applications for registrations of the foregoing.  

(b)
Exclusive Ownership.  Any deliverables (including process flows, scripts and diagrams), developments, inventions, discoveries, improvements, modifications, alterations or enhancements that are made, conceived, discovered or reduced to practice solely by the employees or contractors of a Party, during and in the course of performance of this Agreement, together with all Intellectual Property rights therein shall be owned exclusively by such Party and shall be included in the Intellectual Property of such Party.

9.     Insurance Coverage

In addition to the Contractual Liability Policies referenced herein, TMI shall procure and maintain in force for the entire term of this Agreement, at the sole cost and expense of TMI, insurance coverage with policy limits no less than the following:

(a)
Workers’ compensation insurance affording statutory coverage and containing statutory limits and employers’ liability insurance in the amount of One Million Dollars ($1,000,000) each accident for bodily injury, One Million Dollars ($1,000,000) each employee for bodily injury by disease, and One Million Dollars ($1,000,000) policy limit for bodily injury by disease.

(b)
Commercial general liability insurance coverage, including liability coverage with minimum limits of coverage of not less than One Million Dollars ($1,000,000) per occurrence combined single limit for personal injury and property damage covering liability assumed by TMI under this Agreement.

(c)
Professional liability insurance that covers claims arising from real or alleged errors, omissions or negligent acts committed in the performance of the Services.  The limits of liability shall not be less than One Million Dollars ($1,000,000) per occurrence, One Millions Dollars ($1,000,000 aggregate).  Coverage shall be maintained in effect for three (3) years after final completion of Services.

Commercial general liability Insurance coverage required under this Section shall designate Client as an additional insured. All insurance must be written by an insurance company authorized to do business under the laws of the state(s) in which TMI provides services under this Agreement. TMI’s insurance shall be primary and required to respond and pay prior to any other available coverage. Prior to providing services under this Agreement, TMI shall furnish to Client an insurance certificate(s), and all applicable endorsements, evidencing TMI’s compliance with the requirements of this Section.
10. 
General Indemnities

Each Party will indemnify, defend and hold harmless the other Party and its respective officers, directors, employees, affiliates and agents (each, an “Indemnified Party,” and collectively, the “Indemnified Parties”) from and against any claim, loss, liability, cost or expense, including but not limited to reasonable attorneys’ fees and costs, (collectively, a “Claim”) to the extent such Claim arises from gross negligence, willful misconduct or material breach of this Agreement by the other Party or from the Indemnified Party following the express direction of the other Party.

Each Party shall agree to defend and/or handle at its own expense, any claim or action against the other Party and/or its affiliates, for actual or alleged infringement of any trademark, patent, copyright or similar property right (including, but not limited to, misappropriation of trade secrets) relating to the materials, deliverables, goods or services furnished hereunder by the Indemnifying Party or based on the use by Indemnified Party or any End-User. Indemnifying Party shall further agree to defend, indemnify and hold Indemnified Party harmless from and against any and all liabilities, losses, costs, damages, and expenses (including reasonable attorneys’ fees) in any such claim or action incurred by Indemnified Party and/or its affiliates hereunder. If any of the materials, deliverables, goods or services become, or in either Party’s opinion, is likely to become, the subject of an infringement claim, Indemnified Party may, at its sole option, require Indemnifying Party to (i) procure for Indemnified Party the right to continue using the deliverable, (ii) modify the deliverable so that it is no longer infringing, (iii) replace the deliverable, or (iv) accept the return of the deliverable and give Indemnified Party an immediate and full refund for the fees paid hereunder. 

If an Indemnified Party has reasonable cause to believe it has grounds for indemnification under this Agreement, it will promptly deliver a notice of its Claim to the other Party (the “Indemnitor”), setting forth with reasonable particularity the grounds for the Claim.  If there is asserted any Claim by a person (including any entity or governmental organization or agency) not a Party to this Agreement (a “Third Party Claim”) (including, without limitation, a Claim demanding that the Indemnified Party take any action in respect of or relating to the Service Plan(s)), the Indemnified Party must notify the Indemnifying Party in writing of the Third Party Claim as soon as practicable but no later than twenty (20) days after receipt by such Indemnified Party of written notice of the Third Party Claim.  Thereafter, the Indemnified Party will deliver to the Indemnifying Party, as soon as practicable after receipt thereof, copies of all notices and documents (including court papers) received by the Indemnified Party relating to the Third Party Claim.  The failure to notify the Indemnifying Party will not relieve the Indemnifying Party of any liability that it may have to the Indemnified Party, except to the extent the Indemnifying Party demonstrates that the defense of such action is prejudiced by the Indemnified Party’s failure to give such notice.  The Indemnifying Party will be entitled to participate in the defense of a Third Party Claim made against an Indemnified Party and, if it so chooses, to assume the control of the defense thereof with counsel of its choosing.  If the Indemnifying Party elects to assume the control of the defense of a Third Party Claim, the Indemnified Party will (a) cooperate fully with the Indemnifying Party in connection with such defense, (b) not admit any liability with respect to, or settle, compromise or discharge any Third Party Claim without the Indemnifying Party's prior written consent and (c) agree to any settlement, compromise or discharge of a Third Party Claim which the Indemnitor may recommend and which by its terms obligates the Indemnifying Party to pay the full amount of the liability in connection with such Third Party Claim and which releases the Indemnified Party of any further liability associated therewith. In the event the Indemnifying Party will assume the control of the defense of any Third Party Claim as provided above, the Indemnified Party will be entitled to participate in (but not control) such defense with its own counsel at its own expense.  If the Indemnifying Party does not so assume the control of the defense of any Third Party Claim, the Indemnifying Party will be entitled to participate in (but not control) the defense of such Third Party Claim with its own counsel at its own expense.
11 . Disclaimer
EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, TMI MAKES NO REPRESENTATIONS, WARRANTIES, OR GUARANTEES OF ANY TYPE AS TO ITS SERVICES, THE SERVICE PLAN(S) OR ANY COVERAGE PROVIDED UNDER THE SERVICE PLAN(S). TMI HEREBY DISCLAIMS ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE AND ANY AND ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WRITTEN OR ORAL.

12.
Compliance with Laws

The Parties shall be responsible for complying with all local, state and federal laws; rules and regulations that relate to the Services provided under this Agreement and shall indemnify and hold the other Party harmless with respect to any violation thereof 

13.
Gratuities

Each Party to this Agreement represents to the other that it has not offered or given, and shall not offer or give, to any employee of the other, any gratuity with a view toward securing any business from the other or toward influencing such person with respect to the terms, conditions or performance of this Agreement.

14.
Publicity

(a)
A Party shall not in any manner advertise or otherwise disclose the terms and conditions of this Agreement or the fact that the Party has entered into this Agreement without the other Party's prior written consent.

(b)
A Party shall not use the name of the other Party, its parent or any subsidiary or affiliate of the other Party or its parent or language from which the connection of said names may be implied in any advertising, sales promotion materials, press releases or any other publicity matters without the other Party's prior written consent.

15.
Relationship of the Parties

This Agreement shall not be construed to establish any form of partnership, agency or joint venture between TMI and Client or to constitute either Party as the employee or legal representative of the other.  All persons furnished by either Party to accomplish the intent of this Agreement shall be considered solely the furnishing Party's employees or subcontractors and the furnishing Party shall be solely responsible for compliance with all applicable labor and tax laws pertaining to such employees or subcontractors.

16.
Confidentiality
By virtue of this Agreement, each Party may have access to trade secrets and information that is confidential and/or proprietary to the other Party (collectively "Confidential Information"). The Party which discloses to the other Party Confidential Information shall be referred to herein as the “Disclosing Party” and the Party to which the Disclosing Party discloses Confidential Information shall be referred to herein as the “Receiving Party.” Confidential Information shall include but is not limited to information regarding each other’s operations, data processing and procedures, billing and collection procedures, customer information, formulas, methods, know-how, processes, data, designs, new products, developmental work, marketing requirements, marketing plans, the terms and pricing under this Agreement, and all information identified by the Disclosing Party at the time of disclosure as confidential or proprietary.  Confidential Information shall not include information that (a) is or becomes a part of the public domain through no act or omission of the Receiving Party; (b) was in the Receiving Party’s lawful possession prior to the disclosure and had not been obtained by the Receiving Party either directly or indirectly from the Disclosing Party; (c) is lawfully disclosed to the Receiving Party by a third party without restriction on disclosure; or (d) is independently developed by the Receiving Party. The Receiving Party agrees to hold the Disclosing Party’s Confidential Information in confidence during the term of this Agreement and for three (3) years thereafter, provided, however, that any Confidential Information that constitutes a trade secret under applicable law shall remain subject to the confidentiality provisions of this Agreement until such Confidential Information ceases to be a trade secret under applicable law.  The Receiving Party agrees, unless required by law, not to make the Disclosing Party’s Confidential Information available in any form to any third party or to use the Disclosing Party’s Confidential Information for any purpose other than the implementation of this Agreement.  Confidential Information may be shared with the Receiving Party’s employees or agents on a need to know basis only.  The Receiving Party agrees to take all reasonable steps to ensure that Confidential Information is not disclosed or distributed by its employees or agents in violation of the terms of this Agreement.  

If disclosure of any Confidential Information is compelled by court order, subpoena or other legal process, the Receiving Party shall give the Disclosing Party reasonable prior notice to enable the Disclosing Party to consent to such order or seek a protective order or other appropriate remedy.  The Parties agree that any breach of obligations under this Section will be a material breach of this Agreement and result in irreparable harm to the Disclosing Party, for which damages would be an inadequate remedy. In addition to the rights and remedies otherwise available at law, the Disclosing Party will be entitled to seek equitable relief, including injunction without the necessity of posting a bond, in the event of such breach and to recover its reasonable attorneys’ fees. The Receiving Party agrees to be responsible for any breach of this Section by any employee or agent acting within its reasonable control, including the payment of court costs and legal fees. The obligations under this Section shall survive the expiration or termination of this Agreement. 

17.  Default

A material breach of this Agreement shall be deemed to have occurred whenever: (1) one Party shall have failed to perform or violated any material term, condition or covenant of this Agreement, which shall constitute a default of the Agreement; and (2) the defaulting Party shall have received Formal Notice from the other Party stating the nature of the default with reasonable particularity; and (3) the defaulting Party shall have failed to cure or correct the violation within thirty (30) days of the receipt of such Formal Notice if the default is amenable to immediate correction, or the defaulting Party shall have failed to commence cure or correction of the default within thirty (30) days of the receipt of such Formal Notice if the default is not amenable to immediate correction.  If either Party fails to perform as provided in this Section, the non-defaulting Party shall, in addition to any other right or remedy, have the right to suspend performance of any executory obligation under this Agreement from the date such Formal Notice is received until the default is cured. Unless otherwise provided in the Formal Notice, or unless the breach has been cured, a material breach results in the termination of the Agreement which will be effective 31 days after the date of the Formal Notice.  
18.
Termination

The Parties expressly recognize the valid business need for, and hereby agree to, the termination provisions set forth below. 

(a) A Party may unilaterally terminate this Agreement immediately upon Formal Notice to the other Party in the event that the other Party: 

(1)
Makes a general assignment for the benefit of creditors; or

(2)
Admits in writing its inability to pay debts as they become due; or

(3)
Has a trustee or receiver appointed by any court with respect to it or any substantial part of its assets; or

(4)
Has a bona fide action taken by or against it under bankruptcy or insolvency laws; or

(5)
Transfers or assigns or attempts to transfer or assign any of its rights under this Agreement without obtaining the prior written consent of the other Party, which consent will not be reasonably withheld; or

(6)
Except as expressly authorized by this Agreement, delegates or attempts to delegate any of its obligations. 

(b) In the event that a material breach of this Agreement occurs as set forth in Section 18(a) the non-breaching Party may terminate this Agreement by written Formal Notice after the term to cure has expired, to the other Party. Termination will be effective 31 days after the date of the Formal Notice.

(c)
In the event this Agreement is terminated for any reason, TMI will cooperate in effecting an orderly and efficient transition of any Services to third Party service provider(s) chosen by Client in its sole discretion.  During any such transition, Client does not anticipate that the level and quality of the Services will be degraded.
19.
Limitation of Liability

In no event shall TMI’s liability to Client or any third Party for any claim, loss, liability, cost or expense relating in any way to this Agreement, whether based in whole or in part on negligence, exceed the amounts remitted by Client to TMI in the twelve months preceding the event giving rise to such claim, loss, liability, cost or expense, and neither Party shall be liable to the other for any loss of profit, special, exemplary, punitive, incidental or consequential damages that such Party, its employees, agents or assigns, may suffer which are caused by or result from the performance or nonperformance of this Agreement. Further, neither Party shall be responsible for any tax liability or associated penalties of the other Party.
20.
Force Majeure

Neither Party shall be responsible for delays or failures in performance of this Agreement resulting from: (a) acts or occurrences beyond the reasonable control of such Party (including, without limitation thereto, fire, explosion, power failure, lightning, severe weather, acts of God, war, revolution, civil commotion, infection by a software virus, any law, order, regulation, ordinance, or requirement of any government or legal body, or any representative of any such government or legal body); or (b) labor unrest (including, without limitation thereto, strikes, slowdowns, picket-lines, and boycotts whether primary or secondary, and without regard to whether such labor unrest could have been settled by acceding to the demands of a labor organization).  In such event, the Party whose performance is directly affected by any such circumstances shall be excused from such performance on a day-for-day basis to the extent of the interference. Each Party whose performance is impaired under this Section will exercise commercially reasonable efforts to mitigate the extent of such delay or failure, including those arising from labor disputes or strikes.  In the event that any such event of force majeure shall continue for more than sixty (60) days, then the Parties shall enter into good faith negotiations directed toward a mutually acceptable resolution of outstanding obligations hereunder. 

21.
Notices

(a)
Routine correspondence between the Parties to this Agreement shall be in writing and sent by appropriate mail, telegram, courier service, electronic communicator or electronic mail system to the following addresses. 

If to TMI
TMI Solutions ,3300 NE 164th Street, Ridgeville, WA  98642


Attn.:  _______________
If to Client
Attn.:  ________________
(b)
Formal Notice shall be given whenever required by a provision of this Agreement.  Formal Notice shall be in writing and sent by certified or registered U.S. mail, with postage prepaid, return receipt requested, or express courier service/hand delivery to the addresses listed below. Formal Notices sent by certified or registered mail (return receipt requested), shall be deemed to have been received the earlier of receipt or five (5) business days after mailing.  Formal Notices given by hand shall be deemed to have been received upon delivery. 


If to TMI
TMI Solutions ,3300 NE 164th Street, Ridgeville, WA  98642
Attn.: __________________
If to Client
Attn.: ___________________  
22.
Governing Law

This Agreement and all acts and transactions pursuant hereto and the rights and obligations of the Parties hereto 

shall be governed, construed and interpreted in accordance with the laws of the State of Arkansas, without giving effect to principles of conflicts of law.  Each of the Parties to this Agreement consents to the exclusive jurisdiction 

and venue of the state or federal courts located in Arkansas.
23. Assignments and Delegation

Either Party may assign any of its rights or this Agreement in its entirety or delegate any of its obligations to any of their affiliated entities, without the consent of the other Party. This Agreement is binding upon and enforceable by each Party’s permitted successors and assignees.  Any assignment in violation of this Section is null and void.

24.
Execution in Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be an original; but such counterparts shall together constitute but one and the same document. 

25.
Principles of Interpretation

(a)
Severability

If any provision of this Agreement shall be found by a court of competent jurisdiction to be invalid or unenforceable, such finding shall not affect the validity and/or enforceability of the Agreement as a whole or of any other part of the Agreement.  In such case, the Parties shall substitute a valid provision, which most closely achieves the intent of the invalid provision, and this Agreement shall be construed and enforced as if it did not contain the invalid and/or unenforceable provision. 

(b)
Headings for Convenience Only

The headings used herein are for convenience only and shall not be deemed to be part of the Agreement or used to construe or interpret any of the provisions hereof. 

(c)
Waivers or Amendments

No failure to enforce any provision, assert any right, or insist on performance of any obligation under this Agreement in any instance, shall be deemed a waiver of the ability to enforce such provision, assert such right, or insist on the performance of such obligation in the future.  No course of dealing, or informal communication of any kind, shall be deemed to amend this Agreement.  This Agreement may be amended only by a formal written amendment signed by a duly authorized representative of both Parties and any oral amendment shall be deemed void.

(d)
Survival of Obligations

The provisions of any section of this Agreement which, by their sense and context, appear to be intended to survive the termination or expiration of this Agreement shall so survive.

26. 
Dispute Resolution
(a)
The Parties agree to attempt to settle any dispute arising out of this Agreement through consultation and negotiation, in good faith and in the sprit of mutual cooperation.  In the event of a dispute, the Parties agree to meet to try to resolve the dispute within fourteen (14) days of one Party delivering written notice to the other Party containing a request for a meeting.  If, within a reasonable time after such meeting, the Parties have not succeeded in negotiating a resolution of the dispute, then either Party may commence arbitration as provided herein by delivering a written demand for arbitration to the other Party.

(b)
Any claim, controversy or dispute between the Parties that cannot be settled by private negotiation shall be submitted to non-binding arbitration. Such arbitration shall be conducted in Little Rock, Arkansas by a single arbitrator in accordance with the then current Rules of Conciliation and Arbitration of the American Arbitration Association. The arbitrator shall be bound to apply the laws of the State of Arkansas and, where applicable, federal statutory law. The arbitrator shall have authority to award compensatory damages only. The arbitrator’s award may be entered in any court having jurisdiction thereof. Each Party shall bear its own costs and attorney’s fees. Notwithstanding anything to the contrary herein, neither Party is precluded from seeking injunctive relief in any court of competent jurisdiction

27.
Records and Audits

TMI and Client shall keep, maintain and preserve during the Agreement and for five (5) years thereafter or for such longer period required by law accurate records relating to the information gathered and created under this Agreement and showing its compliance with and performance of this Agreement, which records shall include copies of such non-proprietary materials and non-privileged communications. Either Party’s authorized representatives will have the right to audit, inspect and copy such non-proprietary and non-privileged records of the other Party at all reasonable times during the business week (Monday through Friday, excluding legal holidays) upon receipt of two weeks prior written notice. The costs of the audit shall be borne by the auditing Party.

28. 
Entire Agreement

This Agreement, including all attachments hereto, constitutes the entire agreement between the Parties with respect to the contemplated fulfillment relationship and supersedes all prior or contemporaneous negotiations, proposals, commitments, writings, advertisements, publications, agreements and understandings of any nature whatsoever related to the contemplated fulfillment relationship.  In the event of any conflict between the provisions set forth in the main body of this Agreement and the provisions of any Attachment to this Agreement, the provisions of the main body of this Agreement shall govern.  Except for forms included in or referenced in this Agreement, provisions on either Party's forms used in conjunction with transactions pursuant to this Agreement shall not be deemed to modify or add to this Agreement or to govern the transactions in which used.

The Parties have caused this Agreement to be executed by their respective duly authorized representatives as set forth below. 

TMI
Client 

By:


By:



Name:

Name:


Title:

Title:


Date:

Date:

Attachment A
Prices for Services
Attachment B

Products TBD

Attachment C

Sample Replacement Guide

Attachment D

Equipment Maintenance Plan

Claims Denial Override Process

Attachment E

Corporate Security Standards

Attachment F

Escalation Process

Proprietary Information, TMI Solutions.
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